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IN FAVOR OF: Broad Audit Clauses

Jennah Michalik, Senior Counsel

SUPPORTING ARGUMENT: Abroad audit clause in a commercial contract

is advantageous for a party seeking greater flexibility and leverage to best audit the commercial
relationship now and in the future.

By keeping the audit rights general in nature, the auditing party retains the ability to scrutinize
the counterparty’s financial records, performance, or compliance practices without being
restricted by overly specific procedural or short look-back periods.

This flexibility allows the auditing party to adapt its approach based on evolving business needs,
regulatory changes, or emerging concerns about counterparty’s mismanagement and/or
misconduct. Moreover, a broad clause can act as a deterrent against non-compliance, as the
counterparty may act more cautiously, knowing that their activities could be reviewed at any
time with little warning. When negotiating the audit procedures, it also provides bargaining
power, as it allows the auditing party to define the scope of the audit as broadly as necessary to
meet its needs and requirements enabling it to demand transparency when disputes arise.

Thus, for a party in a position of power or oversight, maintaining generality in audit provisions
can serve as a strategic tool to manage risk and ensure accountability of the counterparty.

POINTS OF DISCUSSION

*  Flexibility in Scope: Allows the auditing party to review various aspects of the
commercial relationship (financial, operational, compliance) without being limited to
predefined categories.

*  Broad Interpretation Power: Gives the auditing party greater control over the
interpretation and enforcement of audit rights, which enables the auditing party to address
evolving regulatory, business, or operational needs without requiring contract amendments.

*  Deterrent Against Misconduct: Encourages the counterparty to maintain compliance
and transparency, knowing they can be audited at any time.

* Audit Scope Leverage: Provides a tool for applying pressure or asserting rights in case
of disputes or performance issues.

*  Easier Enforcement: Broad clauses minimize the procedural hurdles that overly detailed
audit terms create.

*  Precedent for Long-Term Control: Sets the tone for audit oversight of the
relationship, which can be advantageous for risk management of long-term partnerships.
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